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Disclaimer

Why is ruling on objections so terrifying???
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Role of the Presiding Officer
• Full and Complete Record
• Be Fair
• Appear to Be Fair

Which Rules of
Evidence?

Formal Standard: Strict application of all the Rules
of Evidence
FRE 402. General Admissibility of Relevant Evidence
Relevant evidence is admissible ….
Irrelevant evidence is not admissible.
FRE 802. The Rule Against Hearsay
Hearsay is not admissible unless …..
23 Exceptions to the Hearsay Rule…..
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Less Formal Standard
Model APA:
Except as otherwise provided in paragraph (2), all relevant
evidence is admissible including hearsay evidence, if it is of a
type commonly relied upon by a reasonably prudent
individual in the conduct of the affairs of the individual.

Hybrid Approach
Even though an administrative agency is not bound by the rules and
evidence applicable in court and may accept, in its discretion, any
evidence that is offered, still in the end there must be a residuum of
legal evidence to support the finding of the administrative agency.
Carroll v. Knickerbocker Ice Co., 218 N.Y. 435 (N.Y. 1916).

(1) Hearsay evidence properly objected to, is not competent evidence
to support a finding of the agency; (2) Hearsay evidence, admitted
without objection, will be given its natural probative effect and may
support a finding of the agency, if it is corroborated by any competent
evidence in the record, but a finding of fact based solely on hearsay will
not stand.
Walker v. Unemployment Compensation Board of Review, 367 A.2d 366
(Pa.Cmwlth. 1976).
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Purpose of Objections from Counsel’s Point of
View
• To exclude inadmissible or unreliable evidence
• To preserve the record for appeal
• To protect their witness from harassment or embarrassment

Purpose of Objections from Your Point of
View
• Ascertain the truth by building a full, fair and complete
record of the hearing
• Avoid needless waste of time by eliminating irrelevant and
repetitious evidence

Basic Rules for Raising Objections
• Timeliness
• Grounds
• Clarity
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Timeliness
• An objection should be made at the time the evidence
is offered
• After the question, but before the answer

Stating the Grounds
• What is objected to
• Reason for the objection
• Concisely stated – without excessive argument

A Meaningless Objection
•“Incompetent, irrelevant, immaterial . . . .”
•“Admit it for what its worth……”
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Basic Rules for Ruling on an Objection
• Make sure you understand the part of the evidence that is
objectionable
• Make sure you understand the ground upon which counsel is
relying
• Permit the other party to offer a response to the objection
• You should endeavor to make your ruling at the time the
objection is made
• When you are ready, rule definitely

Rule with Precision
• Sustained
• Objection was valid
• Evidence is not admitted
• No findings will be based on that
evidence

• Overruled
• Objection had no merit
• Evidence is admitted

Practice Tip: Control of Your Hearing
• NEVER allow the parties to argue with each other;
objections and responses to objections should be
address solely to you
• NEVER permit a party to argue with YOU once you
have made your ruling
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Practice Tip: Keep Track of Your Rulings
• You may reserve your ruling and permit the witness to testify – just
don’t forget to make your by the end of the hearing
• If you reserve your ruling until the written decision – don’t forget to
address it!
• If you admit evidence “for a limited purpose” be sure to take careful
notes on this point so that you don’t rely on it beyond the scope of
your ruling when you render your written decision

To Explain or Not to Explain…
• You are not required to explain you ruling – but
sometimes you may want to
• PROs
• You can establish a rule for the remainder of the hearing
• Especially if you have a self-represented litigant and
short explanation of why you are excluding their
“evidence” will build the perception of fairness and
educate them about what they can and can not say

• CONs
• Invites argument
• You may make the right ruling for the wrong reason….

Can You “Object” to Evidence?
• When necessary to keep the proceeding fair, especially if you are
working with self-represented litigants
• Attorneys behaving badly – clearly using objections to interrupt the
flow of questioning by opposing counsel or to intimidate a witness
• As needed to keep your record clean
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Developing your Evidence Ear

Basic Classification of Objections
•Objections to the Form of the Question
•Objections to the Admission of Evidence

Objections to the Form of the Question
• Leading Question
• Compound Question
• Asked and Answered or Repetitious
• Calls for speculation
• Ambiguous, unintelligible, confusing
• Argumentative
• Assumes facts not in evidence
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Leading

Leading Questions
• A question that suggests the desired answer to the
witness
• Generally not permitted on direct
• May be allowed for preliminary questions or for
questioning a hostile or adverse witness

Compound Question
Presents two or more questions within a single
question
If only one of the two facts is true, neither a “yes” or a
“no” answer will be accurate.
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Ambiguous, Unintelligible Confusing

Attorney:
“When he went, had you gone and had she, if she wanted
to and was able, for the time being, excluding all the
restraints on her not to go, gone also, would he have
brought you, meaning you and she, with him to the
station?”
Judge:
“That question should be taken out and shot.”
Honorable Bryan Hodges,
Eugene, Oregon

Other Examples
• Who was present at that meeting?
(Which meeting)
• What did he say during the March 13
meeting? (Which “he”)
• Did you inspect the premise in the
spring? (Spring of what year?)
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Asked and Answered or Repetitious

Calls for Speculation

Argumentative
• “Do you mean to tell me…..?

• “Doesn’t it seem strange that . . .?”
• “Wouldn’t you agree with me . . .?”
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Assumes Facts Not in Evidence

Objections to the Admission of Evidence

•Evidence must be relevant and reliable
•Evidence is generally inadmissible if it is
irrelevant, immaterial, or unduly repetitious

Relevance
• Hearing specific
• Evidence relates to the issue; and
• Tends to prove or disprove a fact by at least “a little
bit” (scintilla)
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Reliable
Evidence generally is considered reliable if it is the
kind of evidence on which our reasonably
prudent person is accustomed to rely on in the
conduct of their serious affairs

Unduly Repetitious
Evidence that doesn’t
add anything new
and tends to make
your hearing much
longer than it needs
to be

Incompetent Evidence
Incompetent Evidence –
• fails to meet the legal requirements as to validity; or
• Lacks foundation

Incompetent Witness

• Unable to provide reliable testimony due to lack of personal
knowledge or incapacity
• An expert who does not have the requisite training or
experience
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Incompetent Lay Witness
• Lay witness is incompetent:
• Lacks personal knowledge
• Unable or refuses to articulate answers
• Can not understand the duty to tell the truth
• Lacking mental capacity
• A lay witness may offer an opinion if it is rationally
based on the witnesses perception

Expert Witness
• May be necessary if scientific or technical knowledge
will help you
• Must be qualified by knowledge, skill, experience,
training or education
• Witness must apply scientific or technical methods to
the facts of the case in a reliable matter

What if…..
I admit evidence into
my record that is
unreliable or
repetitious or
irrelevant?
I exclude evidence
that should have
been admitted?
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Harmless Error Doctrine
Ruling incorrectly alone doesn’t usually result in a reversal of
your decision.
Courts review evidentiary rulings for “abuse of discretion”
1) Incorrect ruling; AND
2) Harmful to the appellant resulting in prejudice, such as
a denial of due process or a correct ruling would change
the outcome of the dispute

Questions

• mary.long@naho.org
• malong@pa.gov

Further Resources
Written Material
• Ruling on Objections (Virtually) Without Anxiety, Toni Boone (2018
NAHO Professional Development Conference) – Available in the
“Members” Section of NAHO.org
On Demand
• Ruling on Objections, Peter Halbach (2021 Webinar)
• Why All this Talk About Hearsay, Peter Halbach (2019 Video)
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